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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ANASTASIA BEVERLY HILLS, INC.
ANASTASIA SOARE
ANASTASIA SKIN CARE, INC. Opposition No. 91188736

Opposers,
V.

ANASTASIA MARIE LABORATORIES,
INC.

Applicant.

OPPOSERS' OPPOSITION TO APPLICANT’S
MOTION FOR SANCTIONS

Opposers, ANASTASIA BEVERLY HILLS, INC., ANASTASIA SOARE, and
ANASTASIA SKIN CARE, INC. (collectively “ABH"), by and through their counsel of
record, the law firm of GREENBERG TRAURIG, LLP, hereby file this Opposition to
Applicant, ANASTASIA MARIE LABORATORIES, INC.’S (*AML”) Motion for Sanctions.

This Opposition is based upon the points and authorities as identified below.

l. INTRODUCTION

AML’s Motion for Sanctions (“Motion”) is a thinly veiled strategy to suspend these
proceedings after ABH declined to extend the discovery period preferring to move
forward towards trial and a resolution of this matter. The Motion consists of a re-hash
of arguments previously made by AML offering nothing new to be considered by the

Board.
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AML’s opening salvo that ABH failed to comply with the Board’s Order of
January 3, 2012, disingenuously ignores the fact that ABH produced 629 pages of
documents and electronic records on two discs all pursuant to the Board’s Order.
Additionally, AML’s failure to accurately reflect all relevant facts and the failure to
provide legal authority in support of sanctions for the alleged indiscretions reinforces
ABH'’s position that the Motion is baseless. Moreover, presumably having conducted
legal analysis on the issues presented, AML knows it's Motion is baseless such that it
can have little or no expectation of having the Motion granted.

The Motion has served its purpose. These proceedings have been suspended.
Without valid factual or legal support for AML’s arguments, no sanctions against ABH
are warranted.

Il. STATEMENT OF RELEVANT FACTS

1. In January 2010, ABH filed a Motion to Amend Trademark Registrations
to clarify and limit the identification of goods and their associated dates of first use, and
first use in Commerce. ABH sought to delete certain goods which were inadvertently
not deleted from the applications before the registrations were issued, or which were
believed to have been properly identified at the time the registrations were granted but
which subsequently were not being promoted nationwide.

2. On or about January 15, 2010, ABH made available at its warehouse 30-
40 boxes of documents, ABH products and packaging, and the ABH production line for
inspection by AML. Daphne Bass, then counsel for AML, spent approximately three
hours at the warehouse. She declined ABH’s offer to have documents copied. She
also declined ABH'’s offer for her to bring in a forensic specialist to copy electronic

records on ABH’s computer system. (See Declaration of John May “May Decl.”, {9 2-6
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attached hereto as Exhibit 1). AML fails to disclose these facts to the Board.

3. On February 12, 2010, AML filed a Motion for Summary Judgment
claiming ABH'’s overbroad applications incorporating goods on which its mark was
never, or is no longer, used amounted to fraud.

4. On June 30, 2010, the Board granted ABH’s Motion to Amend and the

registrations were duly amended. In this same Order, the board denied AML'’s Motion

for Summary Judgment on the issue of fraud. (See June 30, 2010 Order at p. 14).

5. On April 13, 2011, John May, then-counsel for ABH, communicated with
AML’s new (and current) counsel, Brewster Taylor, and again offered to make the
documents housed at ABH'’s warehouse available for inspection. (See April 13, 2011
Letter attached hereto as Exhibit 2). In an email dated April 23, 2011, Mr. May
confirmed that Mr. Taylor had declined the offer to inspect the documents at the
warehouse, and also declined the offer to take the depositions of Raluca Carp and
Constantin Stan as persons most knowledgeable for ABH. (See May Decl. at §7
attached hereto as Exhibit 1; see also Email dated April 23, 2011 attached hereto as
Exhibit 3.) AML has failed to present these facts to the Board.

6. On April 26, 2011, AML filed a Motion to Compel Discovery alleging ABH’s
responses to Requests for Documents Nos. 3 and 23; 9 and 10; and Interrogatories
Nos. 10 and 11 were insufficient.

7. On May 16, 2011, ABH filed its Opposition to AML’s Motion to Compel
attaching to its Opposition the Declarations of Raluca Carp, record keeper for ABH, and
Constantin Stan, who worked as the Manager for what was then known as the
Anastasia Skin & Body Care Salon (now Anastasia Beverly Hills). The declarations set

out in detail ABH’s record keeping policies and procedures including for accounts
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payable, and accounts receivable, the financial software used for creating, tracking and
maintaining computerized records of product orders, and also the use of a Third Party,
ADS, for generating invoices, packing lists and maintaining shipping records for ABH's
products. The declarations also memorialized Daphne Bass’ visit to inspect documents
at the ABH warehouse.

8. On January 3, 2012, the Board denied AML'’s Motion to Compel

responses to Requests for Documents Nos. 3 and 23, and Interrogatories Nos. 10 and

11. The Order stated that ABH’s responses to these discovery requests were
adequate. As to Request for Documents Nos. 9 and 10, the Board ordered ABH “to the
extent that it has such documents” to produce documents showing the annual sales
from rendering salon services, and the electronic QuickBooks files of sales records for
the years 2000-2004; records to show annual sales by item in round numbers for the
years 2005 - 2010, and annual sales for the years 2000-2010 from rendering salon
services. (See January 3, 2012 Order at pp. 6-7).

9. In compliance with the Board’s Order, ABH produced approximately 629
pages or electronic records of documents to AML including QuickBooks details for
Sales by ltems from 2000 - 2004, the gross sales Fishbowl report for 2005 - 2010, a
units sold spreadsheet for 2005 - 2010, and salon services documents for 2000 - 2010.

10.  On February 8, 2012, counsel for AML objected via emalil to the nature of
the documents produced wanting instead annual sales by item for the ABH-branded
products. (See Exhibit 1 to the Declaration of Brewster Taylor attached to AML’s
Motion as Exhibit E).

11.  On March 30, 2012, AML filed its Motion for Sanctions arguing, among
other things, that ABH failed to comply with the Board’s January 3, 2012 Order.
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ll. LEGAL ARGUMENT

AML seeks sanctions under three premises: (1) ABH failed to comply with the
Board Order dated January 3, 2012; (2) ABH provided fraudulent declarations; and (3)
ABH has engaged in a pattern of withholding discovery. Each premise is baseless and
not supported by the facts and legal authority cited by AML. AML’s Motion is simply a
vehicle it uses to feign indignation at ABH’s conduct while hiding its true purpose - to
suspend these proceedings and to further unfairly delay the resolution of this dispute.

A. ABH Complied with the Board’s January 3, 2012, Order

AML seeks sanctions arguing that ABH failed to comply with the Board’s Order
dated January 3, 2012, to produce records, “which would show the annual sales by item
in round numbers of the produced sold under the ABH marks.” (Motion p. 12). AML

misses the mark on two counts: First, the Order expressly stated, “[t]o the extent it has

such documents, ABH must provide documents to show annual sales . . . .” (Order p.

7) (Emphasis added). Thus, the Order recognizes that ABH might not have these
documents in its possession.

Second, ABH produced 629 pages of documents and electronic records to AML
showing the annual sales and revenue earned by the salon. Accompanying the
production was an itemized list of the documents and electronic files produced showing

to the extent ABH had the documents, it had fully complied with the Board’s January

2012 Order. On February 8, 2012, AML’s counsel objected via email to the production
seeking the information in a format other than as provided by ABH. (See Exhibit 1 to

Declaration of Brewster Taylor attached to AML’s Motion as Exhibit E). AML’s dislike of
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the way in which the documents and/or electronic information was produced -
particularly after ABH has offered an extensive explanation as to why the documents
are in the format provided - does not make the production any less compliant.

More specifically, the Declarations of Raluca Carp (“2011 Carp Dec.” attached
hereto as Exhibit 4) and Constantin Stan (“2011 Stan Dec.” attached hereto as Exhibit
5) previously produced to the Board and AML in 2010, attached to ABH'’s Opposition to
Applicant’s Motion to Compel, explain at length how ABH obtained and/or maintained
its sales records. For example, Constantin Stan, former manager of the Anastasia Skin
& Body Care Salon, explains how Opposer used the ADS company to generate packing
lists and invoices and which then provided ABH with detailed shipping lists and monthly
reports. Significantly, Mr. Stan asserts in his declaration that while at first these records
included an itemization of each product, as the volume of orders increased they no
longer had time to enter an itemized list of goods. (2011 Stan Dec. at p. 3 at Exhibit 5)
Correspondence from former counsel for ABH reiterated Mr. Stan’s position and
expressly stated, “I am informed that ADS has not retained any detailed records
reflecting their prior work for ABH.” (See April 4, 2011 Letter from John May to Taylor
Brewster, attached hereto as Exhibit 6).

AML was informed a year ago about the lack of detailed records regarding ADS’
record management for ABH, and had sufficient time within the discovery period to
depose the person most knowledgeable for ADS, to subpoena ADS for documents, and
to confirm ADS’ record management information for itself. Thus, there have been
discovery options available to AML to obtain documents and information beyond what
ABH provided if AML thought ABH was withholding evidence. However, AML chose not

to avail itself of these options.
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ABH also explained to AML how ABH used QuickBooks financial software to
create a computerized record of an order. Ms. Carp’s 2011 declaration includes
statements that she does not know of any way to create the computerized summaries
of all products sold to ABH's wholesale customers as sought by AML. Her own efforts
to try and generate these reports from the available data were not successful. (See
2011 Carp. Dec. at pp. 3-4 at Exhibit 4).

ABH has taken the time to identify and explain its record keeping procedures and
processes over the years and offered a comprehensive explanation as to why ABH can
only offer the documents in the format provided. AML'’s expectation that somehow ABH
re-process its record keeping years after the fact and simply because AML demands
that it does so, is unreasonable. ABH has produced to the extent that it has such
documents, those evidencing the information AML seeks - the annual sales generated
from ABH’s products, and services. ABH cannot provide documents in a format in
which they do not exist, nor does it have a legal obligation to put them into a different
format. Fed.R.Civ.P. 34 (b)(1)(E)(i)&(iii)." (See also 2011 Carp Dec. at pp. 3-4 at
Exhibit 4). The fact that ABH did try to create documents in a different format shows it
went above and beyond what was required under the discovery rules. ABH’s conduct is
commendable, not sanctionable.

Perhaps the most significant discovery omissions are those by AML itself. On or
about January 15, 2010, more than two years before AML filed this Motion for
Sanctions, its then-counsel, Daphne Bass, went to ABH’s Sylmar warehouse in
California where 30-40 boxes of documents, products and packaging, and the

production line were presented without restrictions for her inspection. Ms. Bass spent

! (i) A party must produce documents as they are kept in the usual course of business . . . ; (iii) A party
need to produce the same electronically stored information in more than one form.

7
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about three hours at the warehouse asking questions all of which were answered, and
demanding to see product samples, all of which were provided. Out of the 30-40 boxes
of documents including invoices, shipping lists and packing slips made available for
inspection, Ms. Bass briefly browsed only through 1-2 boxes. ABH offered to have any
and all documents copied for her at AML’s expense. Ms. Bass declined the offer. As
an alternative, Ms. Bass was offered the option of bringing in a forensic specialist to
copy the electronic records on ABH’s computers. Ms. Bass declined the offer. (See
May Decl. at 4] 2-6, attached hereto at Exhibit 1).
Approximately a year later, in an April 13, 2011 letter, ABH again offered the
warehouse full of documents, product samples, and packaging available to AML for
inspection. In fact, Mr. May, ABH’s counsel at that time wrote, “ABH’s early business
records for the relevant time periods remain available for your inspection . . . .” (See
May Decl. at §7 attached hereto at Exhibit 1). Counsel for AML ignored the request.
Mr. May, then sent a confirming email to Brewster Taylor, new counsel for AML which
stated in part:
This will also confirm that you have declined my offer to make Mr.
Stan and Ms. Carp available to assist you in inspecting the ABH
current and historical production and shipping records in Sylmar,
where they are maintained in the normal course of business, or to
be deposed as persons most knowledgeable as to ABH operational
procedures (including record keeping) for procurement, assembly
to finished goods, inventory management, and shipment (Mr. Stan)
and related processing of invoices and payments (Ms. Carp).

(See May Decl. at 7 attached hereto at Exhibit 1).

More than two years ago AML was presented with 30-40 boxes of documents,
and all electronic records which AML declined to inspect or copy. Its arguments now

that ABH is not compliant with any discovery request or Board Order, or that it withheld

111
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documents, when AML declined to inspect or have copied tens of thousands of
documents presented to it, evidences AML'’s lack of interest in obtaining the truth in this
matter.

Finally, AML declined to use the discovery tool of depositions failing to take a
single deposition during the lengthy discovery period in this matter. If it questioned the
format of the documents produced, or needed clarification on the information the
documents contained, it had the ability to depose ABH’'s persons knowledgeable
regarding such documents. It opted not to do so.

AML has offered no legal basis as to why the production of documents ABH
believes are the best it has to show the annual sales of its products and services should
cause ABH to be sanctioned. Moreover, AML is not entitled to sanctions when the
discovery omissions are the result of its own failure to act.

B. ABH Did Not Provide Fraudulent Declarations

In June 2010, the Board resolved the issue of ABH'’s inadvertently overbroad
registrations and ABH'’s request to remove products on which its Mark was no longer
used, or on which it had intended to use the Mark but then did not do so. ABH was
permitted to amend its registrations to remove the surplus products. (See Board Order
from June 30, 2010). Thus, any issue regarding whether the initial list of products on
which Opposer's Mark was used was over-inclusive has long been resolved and AML
has no reasonable basis to raise the issue now, two years later in its Motion.

Perhaps more significantly, AML’s Motion for Summary Judgment on the issue of
fraud was denied. Yet AML now incongruously asserts that fraud has conclusively

been established and the declarations of ABH’s Principal, Ms. Soare concerning use of
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the ABH Marks were “false” and “unreliable.”

Dismissing the list of products ABH has
identified as being used under its Marks, AML offers instead its own greatly streamlined
list of products on which it claims the ABH Mark was used. (Motion at p. 11).

AML then confusingly takes a contradictory position by stating, “[i]t is simply not
possible to know when or if a product has been sold under a mark from incomplete and
evasive statements . . . . AML has not been provided with documents with which it can
evaluate ABH'’s claims.” (Motion p. 11).

AML then flip-flops again and argues that ABH engaged in bad faith, fraudulent,
and similar conduct even going to the extent of claiming AML has met its burden to
establish fraud. (Motion p. 17). As no determination on the merits of the Fraud claim
has been made subsequent to the denial of AML'’s prior Motion for Summary Judgment,
and because AML’s Motion for Sanctions is not one for Summary Judgment, this
argument by AML is a misplaced, and unwarranted, conclusion. There is no basis for
the Board to issue sanctions against ABH based upon AML’s unproven claims of fraud.

Moreover, if AML claims that it cannot determine the products on which ABH has
used its mark, it cannot know whether Ms. Soare’s declarations are unreliable, or not.
This argument is simply padding used to unsuccessfully prop up AML’s baseless
Motion.

C. ABH Has Not engaged in a Pattern of Withholding Discovery

AML claims ABH has engaged in a pattern of withholding discovery and cites to

three cases in support of its request for sanctions. The facts of each case cited are

2 AML takes issue with the fact that ABH designated Ms. Soare’s declaration and amended Answers to
Interrogatories Nos. 10 and 11 as “Trade Secret/Commercially Sensitive” and/or “Confidential.” (Motion at
p. 10). However, AML was still provided the information designated as “Trade Secret/Commercially
Sensitive” and/or “Confidential” so nothing was withheld from it, and the Board denied AML’s Motion to
Compel as to Interrogatories Nos. 10 and 11.

10
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inapposite to this case before the Board. In particular, in Carrini, Inc. v. Carla Carini,
S.R.L., the parties filed over seventy motions and countless exhibits, and the Board
admonished the parties to seek leave of the Board before filing more motions. The
parties continued to file pleadings without leave of the Board such that the Board
sanctioned both parties. Nothing in Carrini supports AML’s argument for sanctions
against ABH in this proceeding, and the citation to this case appears to be nothing
more than a failed attempt to find some authority to support AML’s Motion.

Focusing on the facts of this case, over the course of discovery ABH has timely
responded to every discovery request propounded by AML including all the Requests
for Production of Documents, every Request for Admission, and ABH has answered
every Interrogatory. AML does not claim that ABH has failed to respond to any
discovery request, or that any response was untimely. Moreover, ABH has produced
over 7,000 pages of documents in response to the requests, offered 30-40 more boxes
of documents for inspection and copying, offered its electronic records to be forensically
copied, and ABH'’s witnesses were offered for deposition. AML declined all offers to
copy documents and electronic records, and took no depositions. Contrary to the
applicant in Caterpillar Tractor Co. v. Catfish Anglers Together, Inc.?, who did not
respond to Interrogatories after seven months, or to the respondent in Unicut Corp. v.
Unicut, Inc.,* who did not produce documents or persons for oral discovery
depositions, ABH is compliant in responding to AML’s every discovery request. AML’s
request for sanctions based upon ABH’s non-existent pattern of withholding discovery is
unwarranted.

In reality, AML feigns discontent because ABH did not produce documents in the

99 (TTAB 1976)
.Q. 341 (TTAB 1984)

11
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precise format in which AML has determined those documents should be presented.
When Daphne Bass went to ABH’s warehouse to inspect documents she argued that
they were not as they should be kept in the ordinary course of business and demanded
that ABH reorganize them all. Her position, in contravention of the discovery rules, was
that production should be done her way or no way. (See May Decl. at § 8 at Exhibit 1).

AML’s unreasonable and unyielding position is simply a ploy to give it an excuse
to unfairly suspend and delay these proceedings by filing yet another groundless
motion.® First, ABH has clearly and unequivocally explained through declarations of its
representatives how it maintains its business records and has offered dozens of boxes
housing tens of thousands of documents for inspection only to be ignored by AML.
Also, ABH’s witnesses, Raluca Carp and Constantin Stan, were expressly offered as
deposition witnesses on issues key to this proceeding. AML took zero depositions in
this matter.

Second, and very significantly, AML’s prior motion to compel certain document
requests and interrogatories was largely denied.® The Board found AML’s arguments
that certain discovery responses were insufficient, and that documents were being
withheld, were unfounded. In fact, the Board expressly found ABH’s discovery
responses were adequate. (See Order p. 8). AML has no basis to claim ABH has
engaged in a pattern of withholding documents and information when its Motion for
additional documents and information was for the most part denied, and when it failed
to review a large number of documents offered to it for inspection, or to engage in any

further discovery on the issue.

® AML's prior Motion to Compel was largely denied with the exception of requiring ABH to produce a
limited set of documents to the extent ABH has those documents.

® AML’s Motion to Compel regarding Requests for Production Nos. 3 and 23 and Interrogatories 10 and 11
was denied. (See Board Order dated January 3, 2012.)

12
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IV. CONCLUSION:

The premises for AML’s Motion for Sanctions are baseless, and unsupportable,
and designed solely to present a cover for the Motion’s true purpose - to improperly and
unfairly suspend these proceedings and to delay the resolution of this dispute. AML
has what it wanted, these proceedings have been suspended. No legal basis has been
offered for the Board to sanction ABH, and without any such legal support, AML'’s
Motion for Sanctions should be denied.

In contrast, ABH believes based upon AML’s baseless Motion, which is legally
unsupported and filed solely to delay these proceedings, the Board should
appropriately sanction AML for its abuse of this process.

DATED: April 19, 2012.

GREENBERG TRAURIG, LLP

/S/ F. Christopher Austin

F. Christopher Austin (Bar No. 6559)
3773 Howard Hughes Parkway
Suite 500 North

Las Vegas, Nevada 89169

Allan Z. Litovsky (Bar No. 183182)
3181 Michelson Drive, Suite 1000

Irvine, CA 92612
Counsel for Opposer

13
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CERTIFICATE OF SERVICE

| hereby certify that on April 19, 2012, | served the foregoing OPPOSER'S FIRST SET
OF REQUESTS FOR ADMISSIONS

to Inter on:

Brewster B. Taylor, Esg.
Stites & Harbison PLLC

1199 N. Fairfax St., Suite 900
Alexandria, Virginia 22314
Counsel for Applicant

by causing a full, true, and correct copy thereof to be sent by the following indicated

method or methods, on the date set forth below:

|
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by mailing in a sealed, first-class postage-prepaid envelope, addressed to

the last-known office address of the attorney, and deposited with the
United States Postal Service at Las Vegas, Nevada.
by hand delivery.

by sending via overnight courier in a sealed envelope.

by faxing to the attorney at the fax number that is the last-known fax

number.

by electronic mail to the last known e-mail address.

/s/ Sara J. Haro

An employee of Greenberg Traurig
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ANASTASIA BEVERLY BILLS, INC,
ANASTASIA SOARE

ANASTASIA SKIN CARE, INC. Opposition No. 91188736

v,

ANASTASIA MARIE LABORATORIES,
INC.

Opposers,

Applicant.

DECLARATION OF JOHN MAY IN SUPPORT OF QPPOSERS
OPPOSITION TO APPLICANT'S MOTION FOR SANCTIONS

1, John May, declare as follows:

o

[ am an attorney at the faw fivm of Berliner & Associates, prior counsel for Qpposersin
the above~captioned matter. All of the facts stated in thiy declaration are known to me
unless otherwise so indicated and if called upon 1o testify, T am competent to testily t©

such facts,

On or about Janueary 13, 2010, Daphne Bass, then counsel for Applicant, Anastagta Marie
Laboratories, Ine, (“AML™), visited ABH s distribution center and warchouse in Sylmar
California, accompanied by her husband Pilerre Bass. | provided ABH s custodian of
records, Constantin Stan, with writfen fustructions in plain English semmarizing the types
of historical docwments that T then understood were being sought by AMLs discovery
requests and instructed Mr. Stan to make all such documents available lo My, Bass,
inctuding all hard-copy records of shipments of ABH-branded cosmatics. When Ms, Buss
visited the warchouse, Mr. Stan was available to answer, and did answer, any questions

Ms. Bass agked about ABH's past and current record keeping practices.




frd

Ly

6.

Prior to the arrival of Ms Bass | and in response to my instructions, Mr. Stan had
identified approximately 30-40 hoxes of archived documents which he had toaded onto
tyeo pallets for inspection by Ms, Bass, She inspected 1-2 boxes, and asked for hotter
quality copies of a couple of docwments for her w review, which were immediately
provided to her. She was advised that she could have copies made of any other
documents at her elient’s expense. Ms. Bass did not ask for copies of any documents

other than those few she had previously specifically identified..

Ms. Bass also mspeeted sone sarly ABH products and somie obsoletedexpived products
{including packaging bearing the relevant marks), and she also inspected the production

fine.

The mesting in Sylmar lasted approximately three bours bat a substantial part of that time
was spent discussing the manner in which the documents were stored and presented for
inspection and her suspicions that other potentially move relevant rocords existed. Ms.
Bass argued that the docwments produced for inspection were not as they were kept in
the ordingry course of business and should be reorganized by ABHL 1 disagreed with My,
Bass stating that they were as kept i the ordinary course of business and 1t was not

ABH's obligation o reorgantze the documents.

As an alternative that I believed would address the concerns riised by both parties, Talso
offercd Ms. Bass anresiricted access 0 ABIs current “Fishbow!” computerized
inventory systen and the electronic records housed o the corputers, as well as to any
other computer svsterns (lo the extent they stilt existed and were sull operational) that had
been used by ABH In the ordinary corse of business.. In particolar, | offered to provide
Ms. Bass with the stored computer data in 3 repert format of her choosing {provided the
format was specified in a manner that was intelligible o Mr. Stan), or to provide any

existing such computer data in computer readable {orm for possible apalysis by an

bl



independent forensie specialist pursuant to the Protective Order. Ms. Bass declined this

offer

7. Inoraround April 13, 2011, 1 communicated with AMLs new counsel, Brewster Taylor,
vig letter and again offered the wirchouse documients up for inspection. {See April 13,
2011 Letter attached hereto). Mr, Taylor did not respond to this offer. On April 17,

204, Feent Mr. Taylor an ensail in which | wrote:

This will also vonfinm that you have declined my offor tosmake My, Stan
and Mz, Carp avatlable to assist vou i inspeeting the ABH current and
historical production and shipping records in Sylmar, where they are
maintained in the pormal course of business, or 1o be deposed as persons
most knowledgeable as to ABH operational procedures {including record
Keeping) for procurement, assembly to Hnished goods, mventory
management, and shipment (My, Stan} and related sing of invoices

e

and payments (Ms. Carp). (See Aprit 17, 201, el attached hereta),

8. o susmary, on behalf of ABH, in v capacity ss counsel for ABH, | mude in goed faith
repeated offers o both Ms Bass and Mr. Taylor to make svailable 1o AML alf relevant
hard-copy records in ABH's possession and control, including, but not Himited to,
purchase orders, shipping documents andfor packaging lists, individaal invoices, and
other documents reflecting detatled information on the speaific products ordered by
ABH's wholesale customers, and the speeific wnounis charged for each specific produet
ordered, s kept by ABH in the regular course of business, s well as 1o make available to
AML all relevant computerized records.. However, it is my understanding that those
offers were rehafled by AML's past and present counsel.

1 declare under penalty of perjury under the faws of the United State of Amerien that the
foregoing is frue and correct,
This Declaration heing executed on Apni 142, 2014,

Zohn May!
John May

[P
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April 13, 2011
MEA E-MAJL ONLY

Brewster Taylor, Esy.
Stites & HMarbison PLLO
'3‘:‘;1:3»-3?020;3%: Plasa

108 Mot Fatrfux Street, Ste 989
‘\lc candria, VA 22314-1437
braylorinstites.com

Prear Mr. Tavlow

{ acknowiedge receipt of vour htter of Aprit | 20

What you characterize as "ovasive” is it fact a good faith attempt te covaply witls om discovery
obligations under I‘z}cf wderad rules, despite the fact that both your frmand your client’s proe
(

cotrmet hive served us with unaeeessarily burdonseme, deplicative, and frrefevant roquests sl
BHOTTORIOTIES,

F ourr crly disclosures 10 vour predecessor eounsel, we provided considerable relevant disted
dostmentation fron e 1999-203 thee potiod 8 Suw ing bth carly intornad use (puekaging,

artwork, pr e guuiations, ¢ of {the marks W n|ucxlmn ;)Imr o the fling ofthe refovant
mphmhum and subsequent shipments in interstate canmerce ol representitive goods in all four
classes: that same vownsel il g mg'iu_ opportunity 1o inspeat additional potentiaty relevant
doowments from the fonmation of the compmy o the van,_,t s madmtaiiaed by ABH Guthe
ardinary course i business, inchuding the pzmrhximf o miumlmy customizest repurts ram the
SOmpinY's L‘-(‘;I’ﬂi)lli\.ﬂi-»d reoorils d,ufjo wking onil discovery gf our curporate chents wngdor rule

W

306, Moreover, Wi were reeeptive s conttng "ol disvovery” oven whibe the MSJ wis
peading.
&

In support of pur imotions to amend sad e sunapaey judpmest we mads of eesord a detailed
SWoTn declaration Tront Ms. Soare thi clesrly sdmitied that cortaty gossds had sot boen shippad
iferstate commerce bearing the parks in qm\m‘ peine to ropistration aned that diere wie no

in

gpectiie plans to so ship ceriain ofher h:.mdul gunds in the foreseeable futare. Hyou believe i
AR m: to renest that dochwation as 8 series o ;LQW‘S“\ to sl voriabn fuots st Bt T partioular
prragraphs, we will promptly respond withess objestion,
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viding the production of repwis :‘-xé“iccimg. gt shipments or
sates of ABH-branded priducty {vom 2008 o 200, T was fold in the p sm‘m;‘t.ﬁ'yaua‘
predecessor, Ms, Bass (who was given the opporiuniiy o tetormally bterview our clionts’
warchouse manger, Mr. Stan, and their apcountant, Ms h.‘i;)} thit ABH'S inventory contral
seftwnee wis pat operational il Jaogaey 2005, Ad o the format of such ropovis, not hearing

‘I
oh
buck front Ms. Bass, Udectded on a St which s inteaded © babanee detaif with tueidiw,

As o oy diseovery respoy

Bl
i

Stlrect o vour sekmnyd u.i

i ‘m that i sherudd seifiee forthe ZEU:?* A time po méﬁ Fplan to
sendd vog separately on CESROM iorather dewiied sprondsh TN
it

2
wet i Bxeed formad siahatizing
'rhm,m of specific (.‘.5355 3 poods wentified in pur \mmnduﬂ x‘s:gi:;u'mmns for cach of 12

I
succesaive Grpondh pertods from sy 2003 1o Davenber 2000, 10 be :}cﬂ‘;tn'zhm Trade Seeret
wd Crwnmercially Sensitive under the Proteetive Order, ss well as simtinrly desianaied raw
eutput from the chonts "Fighbow!” tventery coptsal siston (s oy S(n‘mz!i} fiw individog
SK [ vwhich were eombined b provide the nwserieal date inchsded in the Bxoel spreastsheet. |
i:rci eve that this will be suificient o estiblish 3 vears substanually cortinuous use of the
regis t‘m! arrrks :in, ;m-»zi fistedd i the bivolved avended reistrations frons the et haliof
2005 1o the last hall o 2010, My ¢ ,wi i pxtramely congorned abeut 183 moostsensitive sales data
Tatling inte the h;,md oi its comnpetitors, and has instructed me to prake it available only for your
use {and that of your trusted associates and parslegals and expertsy vader the srictest provisions
of the Protective Osder,

Fattach a printout of a mueh a less detstled susmmary fom u same spreadshect winch is based
on the sane ipat daty ami thi same indceinal fogic, but producing a visible ougmat with the anit
quontities rup%:wcti fi v, one or b fosh morks budicating respootively no, some, o many
units shipped, Weexpeet o wae this chart {or o modified version 8 mun*} s w vl c\hm 41
demonsirating use i connerce of the registerdd ABH and AABH marks o the various listed
Claas 3 goeds aver the fast & yeurs sullicient to establish the incontestabitity ub ih()‘;&?
repistrations (vt st somne of those fated goods, Please treat it ox CONFHIENTIAL under
the Profective Oeder,

Qur clivnts are unable to provide COmpULET g wied voports of inm\um\ ar sales of individual
produs t during dusignuted tine poriods poocia Ejiiﬁ. gt vather sach inhroation sust i)a:

manuadly extracted o paper documents Ut were retiined § uu, sornal course of busie
refating to shipments from vendors and former verdors such as Kobmar Laboratories, Ine.
{"Rotmarty and Avtomated Delivery Systams ue. { :\U\"t w' {o custinners and former
custormers sueh ne Fred Sezal, Nordstrons wnd Seplu,. We alvendy lave produced & mimber of
such documents which we belipve softiciont 1o show "use fn conmmmaeree™ of the registered AABH
and ABH tademarks ot afl relesant Gows on those guods not already deletad {ron the

regin tm‘sum A terany sades of slupneigs o thi d ieteted ¢ goads (whieh would be relevant only
o the “lraud” comsoroiaiing, T refor you by Ma, gition and w the praviousty
produced documents, including invaiees Hont Kolmar and Baden Aromatherapy.

Rere's b i
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Dawould note that t the extentwe have produced dovaments establishin

gl least soroe use in
2003 wod in 2003 for cevtabn goeds, there 1 noe laglent ;.u;s.\txhsiuy of ¢ 3 vear period of pon-use
stbsequont to 2001 or prior t 2007 tat wedd losd 0 1 prosumption of sbandonmant a3 © thase

gonds. Ty any event should you have demonstrabie s Lui for adiitional representative dovuments
mvolving a iumiui wniber of speeific products, vendors, costomers and ¢
to 203, {1, prier to the avatlabality of detativd corapiterizad nventory

"

& for the

S PrIOF

redords), we
tiempt to iu“' ¢ additional sach docunions for vo, .f'-&i@&‘}'l'iiiil‘»"f;ﬂ}-‘, YOR e welcome o inspect
the r,*im artt busiiiess vecords {docunent depusitories) in which we would expect that such
documents would be located,

conting that we expent i b ;‘vwimmu additivnal dovenwniation regarding shapmcnts o
specific products front Rodmar during the per wd 19892004, Your predecessor already bad an
apporiunity W review oar clienty’ i nd copies of Kobmae voices {rom cach of those veass, bt
spparenthy was not torested 1o bining i copy servier 1o make copiis of sapte. In any ovent, |
bave reguesied Kadowar to provide us with clectrosic copies ot ol thelr involees AR trom
that thnwe period, and will niake n copy of s for your inspection. | Bope to have this by the
entd of the week. Note that as closly docwnented o ouwr owly disclosures, sene of the produsts
wore delivered by Kobvor i Guished goods formy, sonmowere intended o be subsegueniy
packed intn boxes or assembled inte some were b e used only os At this time, we
are not fepresenting that ol the prondueis sipped by Kolawr wore already brasdod with the
AABH and ABH marks prior 1o slupient by Kolnar; however, the already produced documents
clearly show that at feast the 1.7 oz jube version of  pretweese gel and after tweeze ercant was
paeked by Kodmar into lubes preprstad by Tibe Products, B orith the relevant marks puior to
slipnent by Kobour 1o ADS,

siers,

We also have lovited and have offcred 1o nmke available m mm lmpvciim‘x a large nuynber of
paper docimeats reflecting finished poods solil nad shipped to Ravdstrons prioy o 2003,

As g your reguiest Tor 4 30 day extension for diseovery snd triad, vor chents have butructed us
ter abiain 2 final vesolution of this matter as expeditioushy as possible, § cerpinly understand
vour dosire to have an opporirity do weview o] relevanst decwmonts prior to taking any
deposition of my client, but your futest set of discovery reguests overlpped {hotl i subjset
matter and aomberingy thay of your predoecessar and T do sot wish to open up my clienis o even
more burdensome and duplicaitve discovery than that towhich they have aln "td\ been subjested.

Accordingly, | propese ihat we attemg wwork oot i detatied discovery plan (covering not ondy
reguests 1o atholl, but abso docunent produstion s i\u.i't\ sitfons) that cin be comploted in the
next 35 davs or so, with mintmal burden on any party, Regardless ol whather or not tha
abjective can by achieved Gawd sineerely bolieve it is realistied, vistmay be assured that we will
aat appose aoy deposiion butives of ooy clients aod wentilied poteatial WHIOSSES U Wty motions
to compel a5 sntimely I minde withis 30 days of aur prodection of addidonad refevand docaments

{8 we are ableyo sgree on appropriaie ground s ti?w fov any povsding or tmelymade Toetire
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roquests) ar within 30 days ToHowing a conlerence with the Isterfocutony Attorney {7 we we not
able to so agreel, with a corresponding adjusiment by menal consent of all subsequent trial
dates. T assne vou are \\'i‘ NG 4 nmw a sivpi copuniimens s o mve o ‘posiimn of your client
{ur ther potential siinesses) regurding vour not vt produced "row evidenc

Dwill now addvess certiin othier speeific issues rised tn yvour Jetter that | find particularly
traubhing:

Your RFA HEcalls for a triple negative admission: Opposor dovs not bave ducunients sufficient
ta show that there Has not bees @ peviod of at st thiree sears sinee Septonihor 1999 §n which
the mark has not been used i connestion with sdyvertising the services. We understand
“dogumunts” o cothrace dwre than just paper fHes salniolned I e ordiney course of busd
angd stoved in o munner that Beiliates retrfev ':*}‘ e and sublect, "Buffivient w show™ and ™
coneetion with” reyuive fegal conclasions, ned Just fhats,  Moveover, us and other sunilar
requests appess to be awvely a fishing expedition for avidenet (o suppint an unasserted
counterclaim for capectlzion of our pleaded servive oy in elass FOG3S, and B would be
extremely prejudiciad o add any such countorelainy at this late stage of the proceeding.

HCSb

.

ABH s varly business records for the relevant tnw perials renmbn avatlable fie vour spection
in aceovdanee with lh « applicable provisions o “he i*cdvm Rules anid the Protective Order,
ndeed. uany of tie relevant fets ave already of publie secord o this proceeding sither mythe
TR prisecuwtion uu\‘d o the valved s cg%ﬁ‘n"zsiéms or i the pleadings, motions, oxhibits and
grders tat wre aecessible xh spugh TTABVUE. Your sllogations o i hntent o conceal and
comflise fs bageless and vosarranteil.

t ook forssrd o working with you oy matustly aceepiable plioy to vonchude diseovery
promptly without undue burden ot eithier party. 1 we can notagree on such a plan, | ihink the
Bk step s W schodide o disgovery condorence with te Interloatony Attomey.

Very truly yours,
fohn M Mayd

Joha Muy

eo: Robert Berbiner, Esq.
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Haro Sara (P’ara L\.’ LT)

From: Jobn m ey <oy @harlinesdipaane
Date: Agnil 23, 2011 120038 PR PO

To: "Brewsler 8, Taylod <Haviorfisttes soms
Sublecty Compuler reports fram ADS

Dear My, Taviov
Peonfirns that My Stan has Jocated detihed ¢ compates yene ated veposts o ADS for 2002 and
iy searching 1o similar reports from ADS and #s suecessin{s] Tor other years prior 1o the
gettvation of the “Fishbow!” system 1o 2008, He advises that he may not have such detatled
reporis for all years prior to 2008, cither beeause ADS may Isve delivered veports for earlier
vours 1o the ABH NY office or hee case ADS miy have been steeceded by another distribution
service who was not set up o provide sueh detaled PEpOsLS, (shoubd have more details an
Monday, also the originals of any dutailed inventory wid shipenent reports relating o ABRH-
br.,-xmiu:i products {or the vears privy to 2003 shich may have been maintained in the ordinary
course of business al the ABM disuibution operaton (somotinwes seforred to as the "warchouse™
m o discovery responses) in Sylmar, Cadifornia,

[}

Please note that we wre not representing that alf ABH-branded product sold prior 10 2003 went
through ADS, However, the ondy exeeptions that Tans sewire of gt the present tinwe are locally
prt\unu‘l fragranced products from Baden Aromatherapy and product distributed by ADY
sucressors (and eventually by ADH fselty,

As 1 indicated 1o you previoushy, the nveiees and reports | ha
incladed Mesters” or Work in Progress (W™, \zml ihi spreadshect already pmndcd i
reflests only fmished goods. M Bass hud seade 1y very ;!ms that she was inwerested only in
finished goods, and wie do not intend to rely on unlu\ frir, or shipinonts of L WIF or westers ag
primary evidence of use i commerce iy the ordinary corse of frade. Accordingly, 1is o
position that your request earlier today Tor correspimding data for testers arsd WIP, 1o the extent
it 35 not already separately Hsied inthe reports we have I&I.m\iﬂ wraduced or will produce, s

41972012
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burdensoms, trrelevant, snd untimely.

A% we discussed on f?’z'i-ti'-t'&-\ orive | have

-

vecuived the eriginal reports From Me Stan, we will photocopy and
el you a fow represeatative pages, wluch »hmzi d be veated as Trade Seerct \(}uwm Counsel onlyyun \isr
the Protegtive Order ‘mu e ‘ zan then discuss i«m nueh of thix voar want copied and how bost o B 1o any
gaps (1 indeed theve are any gaps tat need 1o be GHedy We will adso mabe way applicable updates of owr prios
dise QVEEY TESPORSLS,

(I'

This will alse confirn that you have declined niy offer 16 make Mr Stan and Ms Carp avatlable (o sssist you in
wspecting ABH current and historizal production and shipping records in Sylmar, where they are painlained in
the normal course of business, or to be (kpmmi as persony most knewledgeable as to ABH operativnad
wocedures (nchding record keeping) oy procuranent, assembly o finished goods, inventory

management, and shipment (Mr Stany and related processing of Invoices and payvinents (Ms Carpl.

Job M May

Ploase sanaa] any responses oF comaents to
imavinherineeibaom

with cupy 1o

Johndaiayus

$4192012




Carp 2011 Declaration
FILED UNDER SEAL




STAN 2011 DECLARATION
FILED UNDER SEAL
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71';

This wilh serve 58 @ respopse o vouy lotter of Febroary 23, 2L o my ::u}i«;.‘n e Roba
Berfiner: Thiy lotter will not addross iim revent cowrse of seftlenent peguiintions except {0 note
that the details of our prive discusstons an this subject wery and shall remain ;f'micgui and
contidential and that our respective clionts spparently have not totally forectosed all pogsibility
of achieving a muiuitly-agreeable settlement of this mater,

We wre murprised by your assortton thay vour olient used "ANASTASIAT alone as u
ideinwrk for skin-care products even prise b the 23 My 2001 dote clabmed ity publisbed
application, which appears fo e bwoessiswnt with My, Chelal's sworn depusithay wsiimony,
When do vou expeet o be iy s posiion o proadice eredibie evidenve o subsumtate such u
claim? I any event, we must protest the ebwions prejadicial effvets she fate disclosure of any
sach evidencs will have on eur client, and expect your elioat will reimbuse us for all costs
assaciuted with taking 8 seeond deposition of Ms Chiehok,

We tilie strong éaception to e ansmbsumtiaied alfegations i the seeond paragraplt of
vour jotter. Spevificadty, we disputer (1) fhat sy clients use of s ANASTASIA BEVERLY
FHLLS word mork and B A AMASTASA BEVERLY HILLS & [xeign mark {eolleetively, the

0.

“ABH mark” ar TABH brand™y oreates o ik fshﬁs‘:(: of eonsumer sonfasion with veur dis:m‘s A
ANASTASIA MARIE fogo: (2} dw tmplication it youe client’s pse of the A ANASTANA
MARIE logo constinios “ost” ol e sing E‘ word ANASTASRIA word mark; wwd {33 yowr
;zlicazanun that my clients appropriated the A ANASTASIA MARIE loga.

We also wke this opporiunity o nete it vy chent's remistered A AMHAGTASIA
MARIE logo places egual eophass on the words "ANASTASIAT and "MARIE" wnd includesn
distinetive iaw comsisiing of noserilog “A7 and o ii‘usi;c»f:i\'fc Jower bracketed by o anveried

be Fhilippine
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wigngles and surroumded by @ square bosder, i contrast, our clival’s A ANANTASIA
BEVERLY HILLS & Design munk cmiphissizes the ANASTASIA name; the BEVERLY HILLS
compornient of the mark s diselatined {also 18 our Wuord (}nlv regiswation).  Moreover, the
gmpim clepenty of the A ANASTASIA BEVERLY THLLS logo is quite ditferent than vour
chient's hogoy all of the text i rendercd i o Jowing, stylived soript, with e A clement

surrounded by & circle, not x squares without the triangles sad thistle which appear tu be the most
prominent design elanents of vour elivat’s fogo

As iy e hkelibood of confusion botween the ANASTASIA componant of yvour client’s
A ANASTASIA MARIE rewstration and the teew word phrase ANASTASIA BEVERLY
HILLS, we have solid evidence of over S years of continuous use ol the ABH Ivond on many of
the 1CO03 gouds Listed 0 our regisirtion, and aecordingly, | s&d hood of vonfusion s not &
proper busds B copeeliation s 10 il of class 10003 Woe will objest 1o any aitempt by your
::ii it wnend s Answer and Coustordlabos o assert this theory, radsed for te fivst fime in
vour February 33 letier,

As o your "astonishinent” regirding our discovery responses to dite, we take stromg
exeeption to your puschamcterizadion of owr discovery responses, docwnent production snd
“declarations and briefs filed with the Trademark Trial and Appeal Board™ as “evasive.”

Your intent o dupose Anustisia Souare and iw -i mghi-;f Chandiz, us well gs My, Baum, &
¥
§

duty nad. AN theee currentdy reside in Califorain, bat ey all have im:-;}-‘ sebedides and
frequentdy travel gt of gt Assundsg you want to fake sl three doepositions w succession

please Jet as have sulfictent advinee sutioe of your prefirred ;m s that we oun cmndinade ther
respeetive achedules.
As o your speoilic conaneats regarding my chiend’s Iinerrogatory responses, we respond

>

as Fodinws:
(1) Interragatony Responses

Witk afcs;wci m i“!m’k'i‘sa‘;iiit‘!i"y’ Mus, O, 70 M and T owe divedt vou to the olset, sent w
Dapboe Bass i dedt forny vin cmail slated December 29, 2009 {the “ABH Product Chant™),
detailing specific A HH h: anded produets corresponding o the generad product tvpoy desenbed i
the tridemark regigurations for the ABH mark and the-dates during w nu.h Ui products waere sold
and shippad i buersiate cononseree. A copy of thay eowil and e attached ARN Prodiet Chant i<

enclosed for your comveniunes,  Pleasy nole that te chart 1y classiiid UCONFIHRENTIAL
. g . it
pursuant 1o the prtective urder by this matier. As dotaited boliey and i our reaporsses by yoar 3

seb of Reguesis for Prodoction, we aee in the pracess of g ftbr Haechaet o bwhale daswls of
wnid sades for owr curvent BOOO3 products forsuccessive & month poriods connnencing famuaary
2003,
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You ubject fo our use of the terms “varions,” “popular™ aud “certwin®™ v our responses W
Iterrogatory Mos, § aad 9, whivh se ‘2\ mformation concerming e retml ;‘ma\, of produts and
servives ilentified n ABIS rospomses (o intervogatory Mos, § ol 7. The phvases “vanous” wd
“rertam” were used not to be uzi"wc. @y you sevm lo wmply, but dcsx:rmc the conens ui’
production  documents ABMGIDIZS « ABMNEINIIT and ABHOIO024 - ABHO300I6T
These documents provide the rctzui pnccs for paeh 1CH03 ;'u'miuu l(fumlu.d in the ABH i‘mducl
Chart as being sohd frons some date iy the past 1o the present.

With respet o ims:r;o.um;s pos, B oand 13, ow response divected you 10 productiion
ducuments ABHOMQOIRTS - ABHOIBOINTS, wluch ot fortd spectiie dates aund amounts paid o
various priat nediu for :zc'i\'cm:: g ARM brawded products i the veues 2007 ’-’U‘{E?}. W plan te
snpgicmcm awr praduction with documents sulfivient 1o show representative dates on awhich
ABH bas advertised or prowoted ABH-brinded prodocts or servives in, on oy twough speciiic
printed aud electromie media ;mbfi-:;ﬂiom custhels o corparations from 2003 through hinuu 5%
2011 Bovsmest nwober ABHOIG023TS provides vearhy promuotion, sdvertising and marketing
s:\gmw wyres it vears P99 through 2004

{2} Document Production

We gake issue with vour chivatierizidion of the docwoent Iuoduumn
defieient” and “not even remotely vepresonifing| a good faith effert to comply” wit

TR

gy Cextremily
b the regusts,
Your fetter alleges that “{ifbere has Boen s ey "\n“ivc praduction” in rusponse o
AMLs dovument roquests 1 othrough 4 and deman d hap AR cither produce finsshed
production specimens ol products sold n fntestae comoterce in 1999 and 2000 or “conlinn that
ae products were being sold at that Gose™ As you sheuld be aware, prior counset for AML,
Daphne Bass, visited ABIUs disiribation center in Sybmar, Cabifornia, on or about December 16,
3{}{}"} s Bass was given Bl access o histwrieat dovunments of ARH conedrning the subjet
matier of the documad regquests, amd afliwad W apect and copy ol respoasive docaments and
things, fncluding ali m\zmmE finfshed production specimens in ABHS possession, A8 yvou
should also be meare, {ARH did not keep o finished producti specimen of a particular ABH-
branded product placed o commerce i 1999 ar 2000, that does not constitute prood that nosach
spreimen wver existed or was nod ever placed U interstate conunerce,  Again, we refer you
ABH s docament production, and the ABH Product Chant {fuotmoted to reference supporting
evidenve produced by ABH) to demomstrne what ABH-brmdad pricducts were sold and when,

AS 1o your connments regarding our responses fo spovific requests Yor documents and
things, we respond us follows:

Production documents ABHO201I0C - ABHGROIIAC and  ABHOD112C
ABHOINI24C show shipment in interstate conunerce in 2008 of te following ABRH-hranded
producis hmmi i Document Reguest Mo, 5, 2T and 41 fow .m;zinn‘ coneoalen ;“‘-"zs«“‘i B wdazr;

{onse pos ey L eye shindow base {f.00., von ‘.'\55352:“): Bushs Ei;‘i T i)é\, -l}%xltm xi gi E 3¢ Tiner:
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bromang Jhpiids eve shadows: mascara wvelivers: evebrme colr poncils: eycbrow pencils;
ayebrone poneder; cyebrow pomade; sad oyebrine gel

Pi‘{‘tiuciim dociments ABHUZNHITC - ABHOOIAGC show shipment in mierstate
consneree 2000 of the Tollowinig AR Ebrinded ,*»snduux fisted in i)xmnmm Reguest Now, 3,
21, 23, :md ~H. foundation; tonecaler; pressed powder: Togse poveder: eye shadow base (Lé.,
cumeealery; blushy, br\"nwiz'zg Hopnd (e, edb-free and mobsturizing 1:1'*?«:&1;1} u.\‘_ shiwdosw; mascary
eye Haen Bp covenngs: Hpatick) hip gloss fip fowrss eyebrow color pencils; eyebrow pancily
eyvebrow powder; evebring pamade; and eye

row gel

Shntlarly, produstion docunients ABHOIHHTC - ABHOZGIZ8C show shipment in
1mmslm., v::mmmm, i 200 of die Rellowing ABMbranded prodocts listed in document request
nos, 6, 22, 34, 40 and 420 oye oromms, oyesres moisturizers, facil morstarizers and gye-aret
crewms (L, atler-begere orcml avud ve gels, eve-aren gols wind factal sonans {Le,, pro-bwseze
agll,

>

Prodacion decunents ABHRZB2INC - ABHOZEZ 16U wolloat the purchase i 2001 of
other 10 Q03 goods, nehuding room t“raa:g,z':m‘\!\:s (Lo miar vandies) thag were sold a8 ABH-
branded products in the AT salon,

Production dovumonts ABHOGIS0U, ABHOZH3C aad ABHO20144C show sales and
shuprment in buerstate sommmere i 2002 ofihe fellowing ABH-brande ci FOB0N products tisted in
Bosgment Request Nox, 7, 23 awd 40 foundution, conecalee sl vye dow base {ie,
conteatery; pressed powder and blush {e, Moashh ove shadows) masearas; eye hners; fip
coverings; lipstick; Hp gloss: Hp lhwes eyebrow color peacilsy eyebrow pencils; eycbrow
powder; eyebrow pomade ind evebrine gel,

We plan o xupg\ amart our producton with & detatied Bisting of spetitie ABH-branded
proghucis aht;;p\.d by the ohiont srgamieed for saeh searinnnud ;“-“s‘m;i frony 2008 o the §““<‘.§{3' i,
and a sunwnany therest seyad (o the I3 goods d»mdm in e invobved registeations.'
believe that our su \piumn tad production shonld satisly your Coneerns as to Docunrent Roquest
Nos. 13- 20and 313

We have contagted Folmyy Labosdurivs, e, Eolvar”y rogieding any dm:urawms
Uinehiding speotfically conypuster records} whivh they may hawe retabned re i?m:tmn thi sale and
shipment of ABH-branded prodacts frony T9B thyaugh the preseat 1 s our w uiuwli“ﬁﬂ%} tht

they should be able w provide detaited invorces Tor that entive period. zpcf copies of sonie of
these invoiees hav ¢ alrendy been prodaced froms our clients files.

P informved M R, b o sonad! dated By 13, 208100
weontlid redy i popi it gonueated by mv olient’s clevtromse basing Wt fur NG ni‘ sluipysreris. el
sabud of ABM-bwanded prodacts Som 2005 @ the pavsent, & oapt

wwhed Top wolt convenienge.



Browster Taylir, Hay.
Ay 4, 2011
Page &

Az 1o Advanced Distribution Systems, Toe, {8157 L an anformed that ARS has ot
vetained mny detailad reconds vollecting their prior work for ABH. However, we hitve siready
provided Ms Baoss with copies of relevant docionents froms ADS, awd ap opportunity o inspect
the ABH dovument architves in which those ADS decumcnts were Jovuted.

As to Document Reguest Nos; 43 through 46, we do not anderstand your nbp ctions, The
Requests seck documents relatimg 1o “the {ounui;nmn and devdopoont™ of ABM-branded
pzoduu“ “dated prioy to September 30, 19997 aad documents “dated prioy o September 30,
0A7 Yo your fetter cmnp!mnx that documents “deseribeling] products sold 1o {ABH] m 1997
and 19987 wre not responsive beeause ABH chans a fivsiouse {Eam of ity nuuk in 2000, H andy
stapds 1o reason that the formadion md development of ABH-branded producty and packeging
{ncluding price quotations and dedivery of prodect swapies, mwmw aud puckaging) woulkd wke
plave prive t the et use date ofthe park. Morcover, our amensted dites of firstwse and tirst
wse by conmneiee were exphordy spualif \,d et as cely agt

Wi trust that the foregobng sddresses the voneerns stafed i vy Febwoary 38 feter, |
nol, we would be happy (o wrange @ U fo arthar diseuss these bsue.

Viry ey vours,

i M Mayd

Juba Moy

JMdss

=

g B Berliner, Esa.



